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Government of India
National Commission for Scheduled Tribes
4 6" Fioor, ‘B’ Wing, Lok Nayak Bhawan,
f Khan Market, New Delhi -110003
2. 2 Dated: 6™ October, 2017
To, ;
Shri Nand Kumar Sai, Hon'ble Chairperson
Miss Anusuiya Uikey, Hon'ble Vice-Chairperson
Shri Hari Krishna Damor, Hon’ble Member
Shri Harshadbhai Chunilal Vasava, Hon'ble Member
Smt. Maya Chintamn lvnate, Hon’ble Member

S el

Subject: Summary Record of discussions of 98" Meeting of National Commission for
Scheduled Tribes (NCST) held on 16.8.2017 at 15:00 Hrs.

SirfMadam,

| am directed to refer to the above subject and to say that 97" meeting of the National
Commission for Scheduled Tribes was held on 16.8.2017 at 15:00 Hrs. in the Conference Room of
NCST at Lok Nayak Bhawan, New Delhi. The Meeting was presided over by Shri Nand Kumar Sai,
Hon'ble Chairperson, National Commission for Scheduled Tribes. A copy of the Summary Record

of discussions of meeting is enclosed for information and record.
/

(K.D Bhansor) Mrs.
Director

Copy of the Summary Record of discussions of 98" meeting of NCST is forwarded to the following
Officers with request that information about action taken on the decision taken in the meeting
concerning each Unit/Office may be furnished to Coordination Cell by 23.10.2017 positively:

()  Director (RU-lII & IV)

(i)  Deputy Secretary (RU-1 & II)

(i)  Under Secretary (Coordination, Estt.& RU-IV)

(iv) Assistant Director (RU-IIl & Admin)/AD (OL & RU-l & II)

Copy of Summary Record of discussion of 98" meeting is forwarded for information to:

PS to Hon'ble Chairperson, NCST

PS to Hon'ble Vice-Chairperson, NCST

PA to Hon'ble Member (Shri HKD), NCST

PS to Hon'ble Member (Shri HCV), NCST

PS& to Hon'ble Member (Smt. MCI), NCST

Sr.PPS to Secretary, NCST

PA to Joint Secretary, NCST

Director/Assistant Director/Research Officer in Regional Office of NCST at
Bhopal/Bhubaneshwar/Jaipur/ Raipur/ Ranchi/Shillong

9. NIC, NCST for uploading on the website.
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Agenda Press Clipping dated 12.4.2017 published in the Mint, Delhi edition under the
Item No. 1 | caption “No forest rights for tribals in critical tiger habitats”
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[After detailed discussion on the matter, Commission decided to call a meeting of
National Tiger Conservation Authority (NTCA) and Ministry of Environment, Forest
and Climate Changes on the above points and matter.]
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Representation dated 22.6.2015 received from Shri Sonupant Kalu Nimbekar,
Proprietor, Trimbakeshwar Petroleum, Trimbakehwar, Taluka and Distt.-Nashik,
(Maharashtra) regarding termination of Petrol Pump dealership by the Indian Oil
Corporation Limited.
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[While preparaing response to Court case, it was felt that advice of former Vice-
Chairperson appears to merit review. Accordingly, the Commission decided not to
press with the matter further and rescinded the advice given by the former Vice-

Chairperson.]
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[Commission discussed the instructions on “Caste staus of the offsprings of inter-caste
married couples” issued by the Government of India, Ministry of Home Affairs to the Chief
Secretaries of all States/UTs, vide letter No. 39/37/73-SCT-1 dated 21.5.1977 (copy
enclosed), which is self explanatory on the above issue and advised that it would be
approporiate that instructions issued in the letter be followed ].
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Agenda Press Clipping dated 18.5.2017 published in iﬂillennium Post, Delhi edition under
ltem No. 1 | the caption “At loggerheads for kendu leayes’
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[Above points was dicussed in detail and Commission decided that before taking
a final decision, the matter should be discussed with the Senior Offcers of the
Forest Department and Tribal Development Department of the States of
Maharashtra and Odisha along with Scheduled Tribes representatives. To assess
the reality and implementation of the enactments of Government of Maharashtra in
2014-15, a meeting should be organized with the Senior Officers of Forest
Department and Tribal Development Department of Government of Maharashtra
along with representatives of Gram Sabhas at Maharashtra State. Thereafter, a
meeting should be organized with the Senior Officers of Forest Department and
Tribal Development Department, Government of Odisha along with Gram Sabha
representative at Odisha State].
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PROCEEDINGS OF THE MEETING HELD ON 4.7.2017 UNDER THE
CHAIRMANSHIP OF SECRETARY, NATIONAL COMMISSION FOR
SCHEDULED TRIBES REGARDING PRESS CLIPPING UNDER THE
CAPTION “NO FOREST RIGHTS FOR TRIBALS IN CRITICAL TIGER
HABITATS™. 2;

'J'J‘

A meeting was held on 472017, under Chairmanship of the Secretary,
National Commission for Scheduled Tribes, Government of India, in context of a
National Tiger Conservation Authority’s letter No.1-7/93-PT(Vol.I) dated
28.3.2017 which had advised the Chief Wildlife Wardens of tiger range States to
refrain from conferring rights under the Scheduled Tribes and Other Traditional
Forest Dwellers (Recognition of Forest Rights) Act, 2006 (hereinafter referred to
as the FRA) in core/ critical tiger habitats. A list of participants is annexed.

2. . Atthe outset, the Chairman welcomed the participants which was followed
by a round of introductions of members present. The Assistant Inspector General

of Forests, National Tiger Conservation Authority gave & short presentation on.

" the background of the letter issued as follows;

o The NTCA, vide its aforesaid letter, had advised Chief
Wwildlife Wardens of Tiger States 10 refrain from conferring
rights in “Critical Tiger Habitats”, already notified by State
Govemments under Section 38V (4)(i) of the wildlife
(Protection) Act, 1972.

b.  This was extremely essential to avoid confusion at the level of
field formations, since the said Section [(read along with 38V
(5)] already provides at length the process for
: dentification/settlement of rights in such areas.

o. It is further stated that provision for notification of “Core
Critical Tiger Habitat” is a very special dispensation provided
only in Chapter IV B of the wildlife (Protection) Act, 1972,
based on the amendment 10 the said Act in 2006, to take care
of the special/"tcrritorial land tenure dynamics of the critically
endangered tiger with marked/ aggressive intra and inter
specific interactions.

4. The provision for notifying “Critical Wwildlife Habitat” 1s
contained only in the Scheduled Tribes and Other Traditional
Forest Dwellers (Recognition of Forest Rights) Act, 2006.
Thus, the communication under reference from the NTCA was
essential to prevent confusion amongst the bonafide people
and Field Managers.



e. Conferring rights under “Critical wildlife Habiwat™ for
core/critical tiger habitats of tiger reserves involves invoking
Section 4(2) of the FRA, amounting to a repetitive process
which is already being taken care by the wildlife (Protection)
Act, 1972 (read with the FRA). . )

!
f. It was discussed critically that in declaring an area as 2
National Park or wildlife Sanctuary, a two stage process has
been described by the Wildlife (Protcction‘) Act, 1972:
(i) The intent to declare an area as a Qanctuary (Section 18)
ora National Park {Section 35(1)}.
(ii) Final notification as per Section 26A for a wildlife
sanctuary and Section 35 (4) in respect of a National
Park.
The entire process involves settlement of rights which 1s
__ detailed in section 19 to 26A of the Wwildlife (Protection)
Act, 1972. Once final  notification has- been. issued, noO
further settlement of rights can be carried out.

g. In addition, section 38V (5) of the WL(P)A, 1972 clearly

describes the process of settlement of rights. In fact, it is

pertinent tO mention at this juncture, that the FRA, 2006 as per

rovisions of section 4(2)(b) borrows procedure from the

WL(P)A, 1972 in S0 far as settlement of rights of tribals and

other forest dwellers are concermned, and hence, derives
strength from the WL(P)A.

h.  However, the National = Tiger Conservation Authority

observed during supervisory field visits in tiger reserves of

Maharashtra, that rights under the FRA  Wwerc being

conferred even after the final notification as outlined above

had been issued, besides being notified as 2 Critical Tiger

Habitat under Section 38V (4)(i) of the Wildlife
(Prajection) Act, 1972.

3. The Secretary, NCST was appraised that nearly 44000 families still reside
in core/critical tiger habitats of India’s tiger reserves. It is, therefore, desired that
the matter should be dealt carefully so that the welfare of tribals and tiger
conservation are not at the expense of each other.

4. The Additional Director General of Forests and Member Secretary.
National Tiger Conservation Authority explained in detail that the Government of
[ndia, through the ongoing Centrally Sponsored Scheme of Project Tiger has an
elaborate rehabilitation package whieh can be availed on a voluntary basis by
tribals living inside core/critical tiger habitats as Per provisions of Section 38 V



_ (5yof the wildlife (Protection) Act, 1972.He also informed members that the sald
package {s in process of being revised which however, shall take ume as
concurrence of the Ministry of Finance shall have 10 be obtained. The existing

package with its options Was described as follows;

4
Option I - payment of the entire package argount (Rs. 10 lakhs per
family) to the family in case the family opts SO, without
involving any rehabilitation and relocation process by the
Forest Dep artment. .

Option 11 — Carrying out relocation and rehabilitation of village from
protcctcd area and tiger reserve by the Forest Department.

5. Thé Secretary, NCST opined that the amount of Rs. 10 lakhs per family 18
insufficient and needs to be enhanced to at least 10 Rs.20.00 lakh per family. He
mentionéd that the CAMPA (Compensatory Afforestation Fund Management and
Planning Authority) funds lying with the Government of India-should be utilized
for the purpose of resettling tribals from core/critical tiger habitats. The existing
Option-1 of the NTCA package which entails only cash compensation should be
exercised only if the people opt yoluntarily.

~ Incaseof relocation of tribal people from protected areas and tiger reserves,
' each tribal family should be provided similar land upto 4 hectare Or area under
actual occupation by the tribal, whichever 18 less, adjoining 1O the protected area
J or tiger reserves. In case land of similar nature is not available, then double the
I area of actual occupation Of g hectares, whichever is less should be provided for
relocation/ rehabilitation of tribals from protected areas and tiger reserves. The
entire cost towards relocationfrehabilitaiion should be borne from CAMPA.
7. The entire exercise of cash compensation Of relocation/rehabilitation
should be carried out within @ period of three years, failing which the forest rights
should be conferred immediately.

No member of forest dwelling Scheduled Tribes should be vacated or
removed from forest land under his/her occupation till recognition and transfer of
alternate land 1O the forest dwelling tribal person is completed.

***##**##*



ANNEXURE

National Commission for Scheduled Tribes

List of participants attended the meeting held on 04.07.2017 at 03.15 P.M under
the Chairmanship of Secretary, NCST regarding press clipping dated
12.04.2017 in the Mint, Delhi edition caption no forest rights for tribals in
critical tiger habitats. _ !

| National Commission for Schedul_eg;Tribes

SL° Name & Designation
No.

1. Shri Raghav Chandra In Chair
Secretary
2. Shri Sisir Kumar Ratho
Joint Secretary
Shri D.S. Kumbhare
~ Under Secretary

LTS |

I Ministry of Tribal Affairs

NIL

III' M/o Environment Forest & Climate
Change

NIL
IV National Tiger Conservation Authority

1. Dr. Debabrata Swain
ADGPT & Member Secretary

o

Dr. Vaibhav C. Mathur
AlG
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Last year I had received representations from women who have
eparated from their husbands and wanted the name of the father to be
ed from the passports of their children whose custody has been given
the mother. | had taken up this matter with Hon'ble Minister for External

me of the mother to be specified in the child’s passport on the basis of a
self-declaration by the mother. Since these amended guidelines came into
force, may women have been able to get the passports of their children
issued /amended.

—

2, Breakdown of marriages and separation of husband and wife is now
a reality which we cannot ignore. What we need to appreciate is the fact
that women in such situations often do not get their rights and entitlements
due to certain loopholes in the procedures/laws. We are working to plug
these loopholes suitably.

3. I have been approached by several women who are having problems
|| in getting caste certificates for their children without the name of the father |
from the jurisdictional offices. Keeping in view the sensitivity of the single |
/ separated mother, we need to make a provision for this purpose by
suitably changing the rules/guidelines. I shall be grateful if you could look
into this matter for an early resolution. I shall be available for any
assistance in this regard. —_—

With regards,
Yours sincerely,

/ (Smt. Maneka Sanjay Gandhi)

Shri ThaawarChand Gehlot,

Hon’ble Minister of Social Justice & Empowerment,
202, 'C’ Wing, Shastri Bhawan,

New Delhi

Off.: Room Na. 353, ‘A’ Wing, Shastri Bhavan, Dr. Rajendra Prasad Road, New Delhl-110 007, Tel.: 23074062-54, Fax: 23387384
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No. 39/37|73-SCT. 1

Government of India|Bharat %arkar
Ministry of Home Affairs|Grih Mantralaya

To # i
The Chief Secretaries of all State
Governments & Union Territory
Administrations.

New Delhi-110001., the 21 May, 1977|31 Vaisakha,

1899

SUBJECT . —Caste status of the offsprings of inter-

caste married coup}les:' '

Sir, -

[ am directed to say that enquires about  the
caste status of the offsprings of the inter-caste mar-
ried couples, have been sought from this Ministry
by various  State Governments|Union ~ Terzitory
Administrations  from time to time, Accordingly
this-question has been receiving the attention of this
Ministry for quite some time. A set of legal views
on the caste status of such offsprings was already
brought out vide this Ministry’s letter of even num-
ber dated the 4th March 1975. The matter bas,

issue’” Scheduled Caste and Scheduled Tribe certifi-

“cates.

howevex,. been, further, examined and  the compre-

hensive Jegal position about the status of the off-
springs born to couples where one or both of the
spouses islare member(s) of Scheduled Castes and

or Scheduled Tribes, is given in the enclosed An-
nexures (A to D).
2. It is requested that these instructions may be

circulated among all the authortiies empowered to

Yours faithfully,
(O. R. SRINIVASAN) ..

TO THE GOVT. OF

UNDER SECRETARY
INDIA

No. 39|37|73-SCT.I, Dated the 21 May, 1977
31 Vaisakha 1899

Copy to :—
1. All Ministry's|Departments
ernment of India.

of the Gov-

2. All attached and subordinate offices of the

Ministry of Home Affairs.

3, The Union Public Service Commission,

iD_hprur House, New Delhi-110011,

A R T RN A AT Ve

| 4. The Subordinate Services Commission, R. K.
Puram, New Delhi-110022.

(0. R. SRINIVASAN)

QF

UNDER SECRETARY TO THE GOVT.
INDIA




ANNEXURE—A

Legal views on the status of the offspring of a coupi¢ where onejof the spouses is a member of a Schedule

Caste f

The general positidh of Law as to _that effect of
marriage between parties who are Hindus and one
of whom belongs to the Scheduled Castes in that un-
der the ancient Hindu law, generally, inter-caste
marriage was looked down upon by the propoun-
ders and commentators, Some of the authorities,
however, reluctantly permitted marriage between a
male caste Hindu with a "Shudra female-and-includ-

ed it in the list of Anuloma marriages although it

was stated that in the wedding with a Shudra wife,
the ceremony should be performed wihout Mantras.
The children born out of such marriage by a caste
Hindu with a woman of an inferior caste had neither
the caste of the father nor the status of his Savarn
Aurasas-meaning the son born of a caste Hindu
wifée.” "They were 'termed as Anulomaja and belon-
ged to an intermediate caste higher than that of
their mother and lower than that of their father.
Yajnavalkya omits the son of Brahmin by a
Shudra wife from the list of sons mentioned by
Manu. Pratiloma marriages i.e marriages between
woman of a superior caste with a man of an infe-
rior caste, were altogether forbidden and no rites
were prescribed for them in Grihya Sutra and per-
sons entering into such marriages were degraded
from the caste,

2. After the passing of the various statutory en-
acuments relating to the Hindu law, such as, the
Hindu Marriages Act, 1955 the Hindu Succession
Act, 1956 and the Hindu Minority & Guardianship
Act, 1956, customary ban on inler-caste marriages
in either way, has been lifted by the statutory en-
actments. Under the Hindu Marriage Act, any two
Hindus of different sex, irrespective of their caste
may enter into a valid marriage unless such mar-
riage is prohibited by the Statute itself. According
to the above three Statutes, all children either legi-

timate, or illegitimate, one of whose parents is a.

Hindu, a Budhist, a Jain or a Sikh by religion and
who are brought up as members of the tribe, com-
munity group or family to which their parents be-
long or belonged, are to be treated as Hindus. In
view of the above, the off-springs of marriage bet-
ween the caste Hindu and a member of the Schedu-
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.

led Caste community, are Hindus and like the off-
spring of marriage in the same caste, are entitled
to succesd to the properties of their parents.  But
the status of his or her parent belonging to the hi-
gher caste or a question arises as to whether such a
child will acquire the property that of  the parent
belonging to the Scheduied Caste, COn this point

- —we.-have _not.come _across any direct case law. But

we feel that the ratio of the decision in Wilson Read
Vs. C. 8, Booth reported in AIR 1958 Assam 12§
would apply to such cases, It is staled at page 182,
“The test which will determine the membership
of the individual will not be ‘the purity of
blood, but his own conduct in following
the customs and the way of life of the
tribe; the way in which he was treated
by the community and the practice
amongst the tribal people in the matier of
dealing with the tribal people in the mat-
ter of dealing with persons whose mother
was a Khasi and father was a European”.

Similarly, in the case of Muthuswamy Mudaliar
Vs, Masilman Mudaliar, reported in ILR 33, Madras,
342, the Court held:—

“It is not uncommon process for a class or tribe
outside the pale of caste to another pale and i
other communities recognised their claim they are
treated as of that class or hastes. The process of
adoption into the Hindu hierachy through caste is
common both in the North and in the South India.
As we have already pointed out, in the past there
have been cases where people who judge from the
purity of blood could not be Khasis, were taken
into their fold or the orthodoxy did not stand in
the way of their assimilation into the Khasi
community”,

3. The Supreme Court in V. V. Giri Vs. D. §.
Dora reported in AIR 1959 S. C. 1318 (1327
held,—

‘.. .The caste—status of a person in the context
would necessarily have to be determined in the
light of the recognition received by him from the
members of the caste intd which he seeks an entry.



Thee ‘s 1o evidence on this point at all. Besides
e eudence produced by the appellant merely
shows some acts by respondent 1 which no doubt
were iniended to assert a higher status; but umlateral
acts of this character cannot be easily taken to
prove that the claim for the higher status which
the said acts purport o make is established, That
is the view which the High Court hag taken and

"

in our opinion-the-High-Court-is absolutely right.”

In view of the above observations by superior
Courts, it can safely be concluded that the crucial
test to detenmine is whether a child born out of such
a wedlock has been accepted by the Scheduled Caste
compwmity as a member of their community and bas
been brought up
commuity or not. The nexus between the child
and the community or class or caste is a real test
irrespestive of the fact whether the accommodating
class cr caste or communify is Scheduled Caste
commuity or a caste Hindu community. Even if
the mother of the child is a member of the Scheduled
Caste community, it is possible that the child is
accepted by the community of his father and brought
up in the surroundings of his father’s refations. In
that cse, such a child cannot be treated as a member
of the Scheduled Caste community and cannot get
any benefit ag such.  Similarly, when the mother
belongs to a higher caste and the father is a Schedul-
ed Caste, the father may remain away from the
Sdheduled Caste Community and the child may be.
brought up in g different surrounding under the in-
fluencs of his mother’s relations and her community
memb:rs, In such cases also, the child cannot be
said to be a member of the Scheduled Caste commu-
pity. In the alternative, where the child irrespective
of the fact whether the father or the mother is a mem-
ber of Scheduled Caste community is brought up on
the Scheduled Caste community as a member of such
community, then he has to be treated as a member of
the Scheduled Caste community and would be entitl-

ed to receive benefits as such.

4 As Tegards the marriages not registered and
marriages not legally valid it may be pointed  oOut
that registration is not mandatory for marriages un-
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in- that -surrounding-and in--that .

—

der the Hinau law. Even under the Hindu Marriage
Act, 1955, registration under Seclion 8 js optional
and sub-section (5) provides thap the validity of any
Hindu marriage shall, in no way, be affected by rthe
omission to make entry in the Marriages Register
maiptained under thig Section. Section 7 provides
that Hindu marriage may be soleminised in accordance
with” the customary rites and the ceremonies of either
ﬁ@'l}.’. thereto and, if such ceremony includes the
Saptapadi, the marriage becomes complete and bind-
ing when thé seventh step ig taken. In view thereof, all
those marriages though not registered but which have
been solemnised in accordance with the procedure
menfioned in this Section, are to be treated as valid
marriages and our opinion mentioned in para 3 above

‘will ‘apply to the-children born out of such valid but

undersigned marriages.

5. As regards marriages which are not legally
valid, it is clear that such children are illegitimate un-
less invalidity of marriage is due to grant of a decree
of nullity by a Court in which case, provisions of
Section 16 of the Hindu Marriage Act, 1955, will
apply. Under Section 6(b) of the Hindu Minority
and Guardianship Act, 1956, the natural guardian of
a Hindu minor has been stated to be—

“in case of an illegitimate boy or an illegitimate
girl—the mother and after her the father”

6. It can be derived from this that the jllegitimate
children are generally, brought up by the mother and
in her own surroundings. Therefore, if the mother
belongs to the Scheduled Caste and brings up the
child within a Scheduled Caste community, the child
can be taken as a member of the Scheduled Caste
community. But in this case also the major factor
for comsideration is whether the child has been
accepted by the Scheduled Caste community as a
member of their community and he hag been brought
up as such.

7. The above are the general observations, how-
ever, each case has to be examined in the light of the
circumstances prevalent in that case and fimal deci-
sion hag to be taken thereof, !



ANNEXURE—B

Legal viewy on the status of the offsprings of a couple where one of the spouses is @ membey 0f a Schediled

The question has arisen whether the Off-spring
born out of wedlock between a couple one of whom
1s a member of Scheduled Tribe and other is not,
should be treated as a Scheduled Tribe or not.

2. It may be stated a¢ the outset that unlike mem-
bers of Scheduled Castes the members of Scheduled
Tribes continues as such even after their conversa-

tion to other religion. This is because while Con-

stivution (Scheduled Castes) Order, 1950 provides
in clause 3 that only a member of Hindu or Sikh
religion shall be deemed to be a member of Sche-
duled Caste, the Constitution (Scheduled Tribes
Order, 1950)) does not provide amy such condition.
This view has been upheld by the Supreme Court in
the case reported in AIR 1964 S.C. at p, 201.

3. It may be stated that uonlike members of
Scheduled Castes, members of Scheduled Tribés
remain in homogenous groups and quite distinct from
any other group of Scheduleq Tribes. Each Tribe
live in a compact group under the care and supervi-
sion of the elders of the Society whose words are
obeyed in all social matters. A member committing .
breach of any prescribed conducy is liable to be ex-
communicated. The social custom has a greater
binding force in their day to day life.

4. In the case of marriage between a tribal with
a non-tribal, the main factor or consideration is
whether the couple were accepted by the tribal
socicty to which the tribal spouse belongs. If he or
she, as the case may be is accepted by the Society
then their children shall be deemed to be Scheduled
Tribes. But this situation can normally happen
when the husband is a member of the Scheduled
Tribe. However, a circumstances may be there when
a Scheduled Tribe women may have children from
marriage with a non-Scheduled Tribe man. In that
event the children may be treated as Scheduled Tribes
only if the members of the Scheduled Tribe Com-
munity nccept  them and terate them as

Trfbg

f:
mefbers of their own community. This view has
been held by the Assam High Court in Wilsom Read
v, C."S:"Booth reported in- -AIR 1958 - Assam at p
128, where it has been held—

“The test which will determine the membership
of the individual will not be the purity of
blood, but his own conduct in following
the customs and the way of life of the tribe;

«-the way- in -which--he-has -been treated by
the Community and the practice amongst
the tribal people in the matter of dealing
with persons whose mother wag a Khasi and
father was a European”,

Skmilarly, in the case of Muthusamy Mudalior v.
Masilamam Mudaliar, reported in ILR 33, Madras,
342, the court held—

“It is not uncommon process for a clasg or tribe
outside the pale of caste to another pale and
if other communities recognised their
claim they are treated as of that class or
caste”.

Simélarly, in V. V. Giri v. D. S. Dora, reported in
AIR 1959 S "C. 131% (1327) the Count held—
“The caste-status of a person in the context
would necessarily have to be deter-
mined in the light of the recognition receiv-
ed by him from the members of the caste
into which he seeks an entry”. ™

5. As mentioned above, it is the recognition and
acceptance by the society of the children born out of
a marriage between a member of Scheduled Tribe
with an outsider, which iy the majn determining
factor irrespective of whether the Tribe is matriar-
chal or patriarchal. The final result will always
depend on whether the child was accepted as a mem-
ber of the Schedued Tribe or not.

6, The general position of law has been stated
above. However, each individual cas. will have to
be examined in the light of existing facts and circum-
stances in sugh. ¢ases.



No.33/Press Cliiping/8/2017/RU.III
Government of India
National Commission for Scheduled Tribes

i
i

Sub: Record of the “Preliminary Meeting of Nati(;nal Commission for Scheduled

Tribes held on 2" June, 2017 under the chairmanship of Secretary (NCST) on
the news clipping in Millennium, Delhi, captioned At Loggerheads for kendu
leaves”.

Based on a news item which appeared in Millennium Post, Delhi dated 18"

May, 2017, under the caption “At loggerheads for kendu leaves”, a preliminary

meeting under the chairmanship of Secretary(NCST) was held on 2™ June, 2017.
 The meeting was attended by Shri S.C. Mishra, IFS, Principal Chief Conservator of
Forests (PCCF) (Kendu leaf), Govcmment of Odisha and Shri T.C. Choubey, IFS,
Additional Principal Chief Conservator of Forests, Government of Maharashtra.

Following are the highlights of the meeting:

()

(i)

(iii)

The PCCF (KL) Government of Odisha mentioned that Odisha has a unique
case in trading of Kencu (Tendu) Leaves (KL) where processing of Kendu
leaves is carried out by a specialised KL Wing of the Forest Department. He

further mentioned that Odisha Kendu Leaves (Control of Trade) Act is under

challenge in the Hon’ble High Court of Odisha.

"The PCCF (KL), Odisha made a presentation about the benefits that are

accruing to KL workers in the State. He also stated that KL trade has been
deregulated in the Nabrangpur and Malkangiri districts of the State.

The Joint Secretary, NCST mentioned that as per provisions of Panchayats
(Extension to Scheduled Areas) Act 1996 (PESA), the Panchayats in
Scheduled Areas and the Gram Sabhas are endowed with the ownership of
minor forest produce (MFP) which includes Kendu (Tendu) leaves. He further
mentioned that as per rule 2 of the National Commission for Scheduled Tribes
(Specification of other functions) Rules 2005, the Commission is mandated to
take measures for conferring ownership rights in respect of minor forest
produce to STs living in forest areas as well as full implementation of the
provisions of Panchayat (Extension to Scheduled Areas) Act 1996.

Additional Principal Chief Conservator of Forests (NTFP), Government of
Maharashtra informed that Governor of Maharashtra in exercise of the special




powers conferred under paragraph 5(1) of the Fifth Schedule of the

Constitution has directed that Mabharashtra (Transfer of owners
forest produce in Scheduled Areas) Act and Maharashtra Minor Forest Produce

hip of minor

(Regulation of Trade) (Amendment) Act 1997 shall apply to the Scheduled
Areas with certain modifications. Accordin%ly, Maharashtra Minof Forest

Produce (Regulation of Trade) Act has been gmended in 2014. [n addition,

Governor Maharashtra vide their modification dated 15% October, 2016, has

directed that all decisions for collection, use and dispesal of MFP in Scheduled

Areas of Maharashtra and use of income from sale proceeds shall pe taken by

Gram Sabhas or by 2 Committee made solely of the member:

He mentioned that after the new enactment, the Gram Sabha decides whether

" 1o sell themselves or assign State Forest Department to collect, procure and sell

on their behalf. He also presented copies of the following Hotifications issued

by Government of Maharashtra in this regard.

Reference
Maharashtra Act Mah
No.XVIII of | Panchayats
2014. i

24 Maharashtra Act
No. XXXII of

19.3.2014 otification
- Notification

30.10.2014
issued by

Forest Produce
Trade) Act 2014.
Amendment  of Maharashtra
Transfer of Ownership of
Minor Forest Produce in the
Scheduled ~ Areas and the
Maharashtra Minor Forest
Produce (Regulation of Trade)
Act 1997.
Modifications to (1) Markets
and Fairs Act 1862, (ii) Indian
Forest  Act 1927, (i)
Maharashtra Village Panchayat
Act, (iv) Maharashtra Land
Revenue Code 1966 and (V)
Water (Prevention and Control
of Pollution) Act 1974

Governor of
Maharashtra.

9.1.2015 Notification
issued by
Governor of | the Maharashtra

Ownership of Minor Forest
- Produce in gcheduled " Areas
and the Mahar ashtra Minor
Forest Produce (chulation of
Trade (Amendment} Act 1997.

Maharashtra.




f 6. f 15.10.2016 J Notification Modifications to the ‘
[ r issued by | Maharashtra Iranster  of |
Governor of | Ownership of Minor Forest

and the Maharashtra Minor

| Forest Produce (Regulation of

| i | Trade) (Amendment) Act 1997.
4

o

' Maharashtra. Produce in Scheduled Areas

2 After detailed discussion, the folloﬁﬁng are the conclusions of the preliminary

meeting.

(1) The existing practice of centrally regulating Kendu trade that is being
followed in Scheduled Areas in Odisha in respect of Kendu leaves is
not in consonance with the PESA Act.

(1)  As per provisions of Forest Rights Act, the Gram Sabha has the right
of ownership, access to collection, use and disposal of Kendu leaves,

(i)  Government of Odisha should invoke special powers vested with
Governor under paragraph 5(1) of the Fifth Schedule of the
Constitution for endo%g the rights of ownership, collection, sale of
Kendu leaves to tribal people in the Scheduled Areas in Odisha similar

to the enactments of Government of Maharashtra in

(Raghav Chandra)
Secretary (NCST)



